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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Unit-e Global, L.C.

Entity Limited Company Citizenship Maryland

Address 1414 Shoemaker Road
Baltimore, MD 21209
UNITED STATES

Correspondence
information

Kimberly S. Grimsley
Attorney for Petitioner
Oliver & Grimsley, LLC
502 Washington Ave. Suite 605
Towson, MD 21204
UNITED STATES
kim@olivergrimsley.com, mike@olivergrimsley.com, tina@olivergrimsley.com,
karri@olivergrimsley.com Phone:443-541-5680

Registration Subject to Cancellation

Registration No 4305826 Registration date 03/19/2013

Registrant Neon Games, LLC
557 Molucca Ter
Sunnyvale, CA 94089
UNITED STATES

Goods/Services Subject to Cancellation

Class 041. First Use: 2010/04/01 First Use In Commerce: 2012/06/26
All goods and services in the class are cancelled, namely: Entertainment services, namely, providing
online video games; Production of video and computer game software; Providingon-line card games;
Providing on-line poker games

Grounds for Cancellation

Abandonment Trademark Act Section 14(3)

Attachments FINAL Petition for Cancellation of NEON.pdf(165209 bytes )
Exhibit 1 to Petition for Cancellation of NEON.pdf(1114242 bytes )
Exhibit 2 to Petition for Cancellation of NEON.pdf(704719 bytes )
Exhibit 3 to Petition for Cancellation of NEON.pdf(82228 bytes )
Exhibit 4 to Petition for Cancellation of NEON.pdf(44679 bytes )
Exhibit 5 to Petition for Cancellation of NEON.pdf(103031 bytes )

Certificate of Service

http://estta.uspto.gov


The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Michael D. Oliver/

Name Michael D. Oliver

Date 08/09/2016
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IN THE UNITED STATES PATENT & TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL & APPEAL BOARD 

 
In the Matter of Trademark Registration No. 4305826 
Registered March 19, 2013 
         
UNIT-E Global, L.C.      ) 
        )  
     Petitioners,  )     
        ) 
   v.     )  Cancellation No.:    
        ) 
NEON GAMES, LLC      ) 
        ) 
     Respondent.  ) 
        ) 
 

PETITION FOR CANCELLATION 

 Unit-e Global, L.C. ("Petitioner") alleges that it will continue to be damaged by the 

existence of the above-captioned registration owned by Neon Games, LLC (ÒNeon GamesÓ or 

ÒRespondentÓ) and Petitioners, by counsel, hereby petition to cancel the services in International 

Class 41 pursuant to Section 14 of the Trademark Act of 1946, 15 U.S.C. ¤1127, and 15 U.S.C. 

¤1064 et seq. 

 As grounds for cancellation in part, Petitioners allege as follows: 

1.! Petitioner is a company organized and existing under the laws of the State of Maryland, 

having its principal place of business at 1414 Shoemaker Road, Baltimore, MD 21209.   

2.! Petitioner is a Maryland limited company and is in the business of designing, 

manufacturing and distributing video games, which includes arcade-style games and 

consoles, online video games, and games for mobile devices.  

3.! Petitioner is the owner of all rights and interests in and to the following U.S. Trademark 

Applications:  
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a.! NEON FM, Serial No. 86672197, filed June 23, 2015 for Ò(Based on Use in 

Commerce) Arcade game machines; Arcade games (Based on Intent to Use) 

Game controllers for computer gamesÓ in International Class 28 (ÒNEON FM 1Ó).  

A copy of Unit-e GlobalÕs trademark application is attached hereto and 

incorporated into herein as PetitionerÕs Exhibit 1.  The Patent and Trademark 

Office (ÒPTOÓ) published the Application for NEON FM 1 for opposition on 

December 29, 2015 and no third party opposed the NEON FM 1 Application.  

Thus, the Patent and Trademark Office issued a Notice of Allowance on February 

23, 2016.  

b.! NEON FM, Serial No. 86769719, filed on September 26, 2015 for ÒComputer 

game software; Computer game software for personal computers and home video 

game consoles; Computer game software for use on mobile and cellular phones; 

Computer game software for use with personal computers, home video game 

consoles used with televisions and arcade-based video game consoles; Computer 

programs for video and computer games; Video and computer game programsÓ in 

International Class 09 (ÒNEON FM 2Ó).  The Application for NEON FM 2 is an 

intent-to-use application.  A copy of Unit-e GlobalÕs trademark application and 

amendment of basis is attached hereto and incorporated into herein as PetitionerÕs 

Exhibit 2. 

c.! Hereinafter, NEON FM 1 and NEON FM 2 will collectively be referred to as the 

ÒNEON FM Marks.Ó 
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4.! Although the NEON FM 1 application has been allowed, Petitioner Unit-e Global has 

received Office Actions refusing registration of NEON FM 2 due to the RespondentÕs 

trademark registration, which registration is described in Paragraph 9 below.  In refusing 

registration, the Examining Attorney pointed to the following services of Respondent, 

which are listed within Class 41 of RespondentÕs trademark registration: 

Entertainment services, namely, providing online video games; Production of video and 
computer game software; Providing on-line card games; Providing on-line poker games. 

 
Copies of the Office Actions are attached hereto and incorporated herein as PetitionerÕs 

Exhibit 3. 
 

5.! Upon information and belief, Respondent is no longer conducting business.  Neon 

Games, LLCÕs business entity has a status of CANCELLED according to the California 

Secretary of StateÕs database. 

6.! Upon information and belief, Respondent voluntarily cancelled its business entity status. 

7.! Upon information and belief, Respondent has not updated any social media page since 

July 1, 2013. 

8.! PetitionerÕs attorneys have attempted to contact Respondent on several occasions through 

RespondentÕs Attorney of Record; however, Respondent has not responded.  

9.! RespondentÕs trademark application for the following mark was filed on May 16, 2011 as 

a 1(b) application under the Trademark Act:  

a.! NEON, Registration No. 4305826, for ÒEntertainment services, namely, providing 

online video games; Production of video and computer game software; Providing 

on-line card games; Providing on-line poker games.Ó (hereinafter ÒRespondentÕs 

MarkÓ).  A copy of RespondentÕs trademark application for RespondentÕs Mark is 

attached hereto and incorporated herein as PetitionerÕs Exhibit 4 (hereinafter 
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ÒRespondentÕs ApplicationÓ). RespondentÕs trademark registration lists April 1, 

2010 as the date of first use and June 26, 2012 as the first use in commerce. 

10.!RespondentÕs Mark was published in the Official Gazette on October 16, 2012 and 

registered on the Principal Register on March 19, 2013.  A copy of the trademark 

registration of RespondentÕs Mark is attached hereto and incorporated herein as 

PetitionerÕs Exhibit 5. 

11.!It has been less than 5 years since the date of the U.S. registration of RespondentÕs Mark.  

12.!Upon information and belief, Respondent has not used RespondentÕs Mark in connection 

with the goods and services listed in the RespondentÕs Application in U.S. commerce for 

the last three (3) consecutive years. 

13.!Upon information and belief, Respondent has abandoned due to nonuse with intent not to 

resume use, and nonuse for three consecutive years shall be prima facie evidence of 

abandonment.  

14.!Petitioner has a right to use NEON FM 2. 

COUNT I:  CANCELLATION FOR ABANDONMENT AND NON-USE 
(Section 14 of the Trademark Act of 1946, 15 U.S.C. ¤1127 and 15 U.S.C. ¤1064 et seq.) 
 

15.!Petitioners hereby incorporate by reference and re-allege each and every allegation as set 

forth in Paragraphs 1 to 14. 

16.!The U.S. registration for RespondentÕs Mark was issued on March 19, 2013. 

17.!Upon information and belief, Respondent is not currently offering the goods and services 

listed in the registration for RespondentÕs Mark in connection with RespondentÕs Mark in 

U.S. commerce. 

18.!Upon information and belief, Respondent is not currently offering ÒEntertainment 

services, namely, providing online video games; Production of video and computer game 
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software; Providing on-line card games; providing on-line poker gamesÓ further 

identified as services in connection with RespondentÕs Mark in U.S. commerce. 

19.!Upon information and belief, Respondent has not used RespondentÕs Mark in connection 

with its goods and services listed in Respondents Mark in U.S. commerce for at least 

three (3) years. 

20.!Upon information and belief, Respondent has abandoned RespondentÕs Mark due to 

nonuse with intent not to resume use; and nonuse for three consecutive years shall be 

prima facie evidence of abandonment under 15 U.S.C. ¤1127. 

WHEREFORE, Petitioners believe that they are being and will continue to be damaged 

by RespondentÕs Mark shown in U.S. Registration No. 4305826, and request that the services in 

International Class 41 be canceled, that this Petition for Cancellation be sustained and that 

Petitioner Unit-e GlobalÕs Mark, NEON FM, Serial No. 86769719, be allowed for registration.  

The required fee of $300 for one Petitioner and one class of services (Class 41) is 

submitted herewith.   

 
DATE: August 9, 2016   Respectfully submitted, 

      
 
     ________________________ 

      Michael D. Oliver, Esq. 
Kimberly S. Grimsley, Esq.     
Oliver & Grimsley, LLC 

     502 Washington Ave., Suite 605 
     Towson, MD 21204 
     Telephone: 443-541-5680 
     Fax: 443-541-5685 
     Email:  Mike@olivergrimsley.com 

Kim@olivergrimsley.com 
      

Attorneys for Petitioners 
Unit-e Global, L.C. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true copy of the foregoing PETITION FOR CANCELLATION 
was served this 9th day of August 2016 via first class mail, postage pre-paid, to the following: 
 
Neon Games, LLC 
Kevin Michael Shea King, President 
557 Molucca Terrace 
Sunnyvale, CA 94089 
 
 
 
           

Michael D. Oliver 



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 02/28/2018)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86672197
Filing Date: 06/23/2015

NOTE: Data fields with the *  are mandatory under TEAS Plus. The wording "(if applicable)" appears where the field is only mandatory
under the facts of the particular application.

The table below presents the data as entered.

Input Field Entered

TEAS Plus YES

MARK INFORMATION

* MARK Neon FM

* STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT Neon FM

* MARK STATEMENT
The mark consists of standard characters, without claim to any
particular font, style, size, or color.

REGISTER Principal

APPLICANT INFORMATION

* OWNER OF MARK Unit-e Global, L.C.

* STREET 1414 Shoemaker Rd

* CITY Baltimore

* STATE
(Required for U.S. applicants)

Maryland

* COUNTRY United States

* ZIP/POSTAL CODE
(Required for U.S. applicants)

21209

PHONE 8588486483

EMAIL ADDRESS unitetechno@gmail.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

WEBSITE ADDRESS https://unitetechno.com

LEGAL ENTITY INFORMATION

* TYPE LIMITED LIABILITY COMPANY

*  STATE/COUNTRY WHERE LEGALLY ORGANIZED Maryland

GOODS AND/OR SERVICES AND BASIS INFORMATION

* INTERNATIONAL CLASS 028 

�(�;�+�,�%�,�7����

../FTK0002.JPG


* IDENTIFICATION Arcade game machines; Arcade games

* FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE DATE At least as early as 03/15/2005

       FIRST USE IN COMMERCE DATE At least as early as 04/05/2014

       SPECIMEN
       FILE NAME(S)

\\TICRS\EXPORT16\IMAGEOUT
16\866\721\86672197\xml1\ FTK0003.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\866\721\86672197\xml1\ FTK0004.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\866\721\86672197\xml1\ FTK0005.JPG

       SPECIMEN DESCRIPTION Neon FM mark on Neon FM arcade machines

* INTERNATIONAL CLASS 028 

* IDENTIFICATION Game controllers for computer games

* FILING BASIS SECTION 1(b)

ADDITIONAL STATEMENTS INFORMATION

* TRANSLATION 
(if applicable)

 

* TRANSLITERATION 
(if applicable)

 

* CLAIMED PRIOR REGISTRATION
(if applicable)

 

* CONSENT (NAME/LIKENESS) 
(if applicable)

 

* CONCURRENT USE CLAIM 
(if applicable)

 

CORRESPONDENCE INFORMATION

* NAME Unit-e Global, L.C.

FIRM NAME Unit-e Global, L.C.

* STREET 1414 Shoemaker Rd

* CITY Baltimore

* STATE 
(Required for U.S. applicants)

Maryland

* COUNTRY United States

* ZIP/POSTAL CODE 21209

PHONE 8588486483

* EMAIL ADDRESS unitetechno@gmail.com

* AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

APPLICATION FILING OPTION TEAS Plus

NUMBER OF CLASSES 1

FEE PER CLASS 225

* TOTAL FEE PAID 225

../FTK0003.JPG
../FTK0003.JPG
../FTK0004.JPG
../FTK0004.JPG
../FTK0005.JPG
../FTK0005.JPG


SIGNATURE INFORMATION

*  SIGNATURE /ggnore/

*  SIGNATORY'S NAME Eric Yockey

*  SIGNATORY'S POSITION CEO

SIGNATORY'S PHONE NUMBER 4437945295

*  DATE SIGNED 06/23/2015



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 02/28/2018)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86672197
Filing Date: 06/23/2015

To the Commissioner for Trademarks:

MARK:  Neon FM (Standard Characters, see mark)
The literal element of the mark consists of Neon FM.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Unit-e Global, L.C., a limited liability company legally organized under the laws of Maryland, having an address of
      1414 Shoemaker Rd
      Baltimore, Maryland 21209
      United States

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table. 
       International Class 028:  Arcade game machines; Arcade games; Game controllers for computer games
Intent to Use: The applicant has a bona fide intention, and is entitled, to use the mark in commerce on or in connection with the identified
goods/services. (15 U.S.C. Section 1051(b)).

In International Class 028, the mark was first used by the applicant or the applicant's related company or licensee predecessor in interest at least
as early as 03/15/2005, and first used in commerce at least as early as 04/05/2014, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) Neon FM mark on Neon FM arcade machines.
Specimen File1
Specimen File2
Specimen File3

For informational purposes only, applicant's website address is: https://unitetechno.com
The applicant's current Correspondence Information:
      Unit-e Global, L.C.
      Unit-e Global, L.C.
      1414 Shoemaker Rd
      Baltimore, Maryland 21209
      8588486483(phone)
      unitetechno@gmail.com (authorized)
E-mail Authorization:  I authorize the USPTO to send e-mail correspondence concerning the application to the applicant or applicant's attorney
at the e-mail address provided above. I understand that a valid e-mail address must be maintained and that the applicant or the applicant's
attorney must file the relevant subsequent application-related submissions via the Trademark Electronic Application System (TEAS). Failure to
do so will result in an additional processing fee of $50 per international class of goods/services.

A fee payment in the amount of $225 has been submitted with the application, representing payment for 1 class(es).

Declaration

../FTK0002.JPG
../FTK0003.JPG
../FTK0004.JPG
../FTK0005.JPG


The signatory believes that: if the applicant is filing the application under 15 U.S.C. Section 1051(a), the applicant is the owner of the
trademark/service mark sought to be registered; the applicant or the applicant's related company or licensee is using the mark in commerce on or
in connection with the goods/services in the application, and such use by the applicant's related company or licensee inures to the benefit of the
applicant; the specimen(s) shows the mark as used on or in connection with the goods/services in the application; and/or if the applicant filed an
application under 15 U.S.C. Section 1051(b), Section 1126(d), and/or Section 1126(e), the applicant is entitled to use the mark in commerce; the
applicant has a bona fide intention to use or use through the applicant's related company or licensee the mark in commerce on or in connection
with the goods/services in the application. The signatory believes that to the best of the signatory's knowledge and belief, no other person has the
right to use the mark in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection with the
goods/services of such other person, to cause confusion or mistake, or to deceive. The signatory being warned that willful false statements and
the like are punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements and the like may
jeopardize the validity of the application or any registration resulting therefrom, declares that all statements made of his/her own knowledge are
true and all statements made on information and belief are believed to be true.

Signature: /ggnore/   Date Signed: 06/23/2015
Signatory's Name: Eric Yockey
Signatory's Position: CEO

RAM Sale Number: 86672197
RAM Accounting Date: 06/24/2015

Serial Number: 86672197
Internet Transmission Date: Tue Jun 23 23:55:51 EDT 2015
TEAS Stamp: USPTO/FTK-XX.XXX.XX.XXX-2015062323555179
6216-86672197-53075d45852965db53819a5f4f
0fafa77ee143ad0acd0ebc7b53ef38c8e42c387-
CC-7564-20150623225715867502











PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 02/28/2018)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86769719
Filing Date: 09/26/2015

NOTE: Data fields with the *  are mandatory under TEAS Plus. The wording "(if applicable)" appears where the field is only mandatory
under the facts of the particular application.

The table below presents the data as entered.

Input Field Entered

TEAS Plus YES

MARK INFORMATION

* MARK Neon FM

* STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT Neon FM

* MARK STATEMENT
The mark consists of standard characters, without claim to any
particular font, style, size, or color.

REGISTER Principal

APPLICANT INFORMATION

* OWNER OF MARK Unit-e Global, L.C.

* STREET 1414 Shoemaker rd

* CITY Baltimore

* STATE
(Required for U.S. applicants)

Maryland

* COUNTRY United States

* ZIP/POSTAL CODE
(Required for U.S. applicants)

21209

PHONE 858-848-6483

EMAIL ADDRESS unitetechno@gmail.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

LEGAL ENTITY INFORMATION

* TYPE LIMITED LIABILITY COMPANY

*  STATE/COUNTRY WHERE LEGALLY ORGANIZED Maryland

GOODS AND/OR SERVICES AND BASIS INFORMATION

* INTERNATIONAL CLASS 009 

Computer game software; Computer game software for
personal computers and home video game consoles; Computer

�(�;�+�,�%�,�7����

../FTK0002.JPG


* IDENTIFICATION
game software for use on mobile and cellular phones;
Computer game software for use with personal computers,
home video game consoles used with televisions and arcade-
based video game consoles; Computer programs for video and
computer games; Video and computer game programs

* FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE DATE At least as early as 04/11/2005

       FIRST USE IN COMMERCE DATE At least as early as 09/14/2015

       SPECIMEN
       FILE NAME(S)

\\TICRS\EXPORT16\IMAGEOUT
16\867\697\86769719\xml1\ FTK0003.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\867\697\86769719\xml1\ FTK0004.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\867\697\86769719\xml1\ FTK0005.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\867\697\86769719\xml1\ FTK0006.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\867\697\86769719\xml1\ FTK0007.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\867\697\86769719\xml1\ FTK0008.JPG

       SPECIMEN DESCRIPTION Neon FM game on PC and mobile phone

ADDITIONAL STATEMENTS INFORMATION

* TRANSLATION 
(if applicable)

 

* TRANSLITERATION 
(if applicable)

 

* CLAIMED PRIOR REGISTRATION
(if applicable)

 

* CONSENT (NAME/LIKENESS) 
(if applicable)

 

* CONCURRENT USE CLAIM 
(if applicable)

 

CORRESPONDENCE INFORMATION

* NAME Unit-e Global, L.C.

FIRM NAME Unit-e Global, L.C.

* STREET 1414 Shoemaker rd

* CITY Baltimore

* STATE 
(Required for U.S. applicants)

Maryland

* COUNTRY United States

* ZIP/POSTAL CODE 21209

PHONE 858-848-6483

* EMAIL ADDRESS unitetechno@gmail.com

* AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

../FTK0003.JPG
../FTK0003.JPG
../FTK0004.JPG
../FTK0004.JPG
../FTK0005.JPG
../FTK0005.JPG
../FTK0006.JPG
../FTK0006.JPG
../FTK0007.JPG
../FTK0007.JPG
../FTK0008.JPG
../FTK0008.JPG


APPLICATION FILING OPTION TEAS Plus

NUMBER OF CLASSES 1

FEE PER CLASS 225

* TOTAL FEE PAID 225

SIGNATURE INFORMATION

*  SIGNATURE /EricYockey/

*  SIGNATORY'S NAME Eric Yockey

*  SIGNATORY'S POSITION CEO

SIGNATORY'S PHONE NUMBER 858-848-6483

*  DATE SIGNED 09/26/2015



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 02/28/2018)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86769719
Filing Date: 09/26/2015

To the Commissioner for Trademarks:

MARK:  Neon FM (Standard Characters, see mark)
The literal element of the mark consists of Neon FM.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Unit-e Global, L.C., a limited liability company legally organized under the laws of Maryland, having an address of
      1414 Shoemaker rd
      Baltimore, Maryland 21209
      United States

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table. 
       International Class 009:  Computer game software; Computer game software for personal computers and home video game consoles;
Computer game software for use on mobile and cellular phones; Computer game software for use with personal computers, home video game
consoles used with televisions and arcade-based video game consoles; Computer programs for video and computer games; Video and computer
game programs

Use in Commerce: The applicant is using the mark in commerce on or in connection with the identified goods/services. The applicant attaches, or
will later submit, one specimen as a JPG/PDF image file showing the mark as used in commerce on or in connection with any item in the class of
listed goods/services, regardless of whether the mark itself is in the standard character format or is a stylized or design mark. The specimen image
file may be in color, and the image must be in color if color is being claimed as a feature of the mark.

In International Class 009, the mark was first used by the applicant or the applicant's related company or licensee predecessor in interest at least
as early as 04/11/2005, and first used in commerce at least as early as 09/14/2015, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) Neon FM game on PC and mobile phone.
Specimen File1
Specimen File2
Specimen File3
Specimen File4
Specimen File5
Specimen File6

The applicant's current Correspondence Information:
      Unit-e Global, L.C.
      Unit-e Global, L.C.
      1414 Shoemaker rd
      Baltimore, Maryland 21209
      858-848-6483(phone)
      unitetechno@gmail.com (authorized)
E-mail Authorization:  I authorize the USPTO to send e-mail correspondence concerning the application to the applicant or applicant's attorney
at the e-mail address provided above. I understand that a valid e-mail address must be maintained and that the applicant or the applicant's
attorney must file the relevant subsequent application-related submissions via the Trademark Electronic Application System (TEAS). Failure to

../FTK0002.JPG
../FTK0003.JPG
../FTK0004.JPG
../FTK0005.JPG
../FTK0006.JPG
../FTK0007.JPG
../FTK0008.JPG


do so will result in an additional processing fee of $50 per international class of goods/services.

A fee payment in the amount of $225 has been submitted with the application, representing payment for 1 class(es).

Declaration

The signatory believes that: if the applicant is filing the application under 15 U.S.C. § 1051(a), the applicant is the owner of the
trademark/service mark sought to be registered; the applicant is using the mark in commerce on or in connection with the goods/services in the
application; the specimen(s) shows the mark as used on or in connection with the goods/services in the application; and/or if the applicant filed
an application under 15 U.S.C. § 1051(b), § 1126(d), and/or § 1126(e), the applicant has a bona fide intention, and is entitled, to use the mark in
commerce on or in connection with the goods/services in the application. The signatory believes that to the best of the signatory's knowledge and
belief, no other persons, except, if applicable, concurrent users, have the right to use the mark in commerce, either in the identical form or in such
near resemblance as to be likely, when used on or in connection with the goods/services of such other persons, to cause confusion or mistake, or
to deceive. The signatory being warned that willful false statements and the like are punishable by fine or imprisonment, or both, under 18 U.S.C.
§ 1001, and that such willful false statements and the like may jeopardize the validity of the application or any registration resulting therefrom,
declares that all statements made of his/her own knowledge are true and all statements made on information and belief are believed to be true.

Signature: /EricYockey/   Date Signed: 09/26/2015
Signatory's Name: Eric Yockey
Signatory's Position: CEO

RAM Sale Number: 86769719
RAM Accounting Date: 09/28/2015

Serial Number: 86769719
Internet Transmission Date: Sat Sep 26 21:49:42 EDT 2015
TEAS Stamp: USPTO/FTK-XX.XXX.XX.XXX-2015092621494273
6477-86769719-54045d564f8503e0fd828c418e
cc9ee785e2de61863c6ab33ad534d81696a2d05a
-CC-8189-20150926213703126520

















To: Unit-e Global, L.C. (unitetechno@gmail.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86769719 - NEON FM - N/A

Sent: 1/19/2016 6:07:19 PM

Sent As: ECOM108@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24
Attachment - 25
Attachment - 26
Attachment - 27
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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO.  86769719

MARK: NEON FM

*86769719*
CORRESPONDENT ADDRESS:

 UNIT-E GLOBAL, L.C.

  Unit-E Global L C

    1414 Shoemaker Rd

 Baltimore, MD 21209-2009

CLICK HERE TO RESPOND TO THIS
LETTER:

http://www.uspto.gov/trademarks/teas/response_forms.jsp

VIEW YOUR APPLICATION FILE

APPLICANT: Unit-e Global, L.C.

CORRESPONDENT’S REFERENCE/DOCKET
NO:  

       N/A

CORRESPONDENT E-MAIL ADDRESS:  

       unitetechno@gmail.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT’S
COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.

ISSUE/MAILING DATE: 1/19/2016

The referenced application has been reviewed by the assigned trademark examining attorney.  Applicant must respond timely and completely to
the issue(s) below.  15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 2.65(a); TMEP §§711, 718.03.

SECTION 2(d) REFUSAL – LIKELIHOOD OF CONFUSION

Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S. Registration No. 4305826.  Trademark
Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.  See the enclosed registration.

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer



would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant.  See 15 U.S.C. §1052(d). 
A determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de
Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973) aid in this determination.  Citigroup Inc. v. Capital City Bank Grp.,
Inc., 637 F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56
USPQ2d 1471, 1474 (Fed. Cir. 2000)).  Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the
factors may control in a given case, depending upon the evidence of record.  Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98
USPQ2d at 1260; In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de
Nemours & Co., 476 F.2d at 1361-62, 177 USPQ at 567.

 

In this case, the following factors are the most relevant:  similarity of the marks, similarity and nature of the goods and/or services, and similarity
of the trade channels of the goods and/or services.  See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In
re Dakin’s Miniatures Inc., 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.

 

COMPARISON OF THE MARKS

 

Marks are compared in their entireties for similarities in appearance, sound, connotation, and commercial impression.  Stone Lion Capital
Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1321, 110 USPQ2d 1157, 1160 (Fed. Cir. 2014) (quoting Palm Bay Imps., Inc. v. Veuve
Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369, 1371, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005)); TMEP §1207.01(b)-(b)(v). 
“Similarity in any one of these elements may be sufficient to find the marks confusingly similar.”   In re Davia, 110 USPQ2d 1810, 1812 (TTAB
2014) (citing In re 1st USA Realty Prof’ls, Inc., 84 USPQ2d 1581, 1586 (TTAB 2007)); In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB
1988)); TMEP §1207.01(b).

 

In the present case, applicant’s mark NEON FM is similar to the registered mark NEON in sound, appearance and connotation.   Applicant and
registrant’s mark both share the identical wording “NEON.”   Consumers are generally more inclined to focus on the first word, prefix, or
syllable in any trademark or service mark.  See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369,
1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (“it is often the
first part of a mark which is most likely to be impressed upon the mind of a purchaser and remembered” when making purchasing decisions).

 

It is not significant that applicant’s mark has the additional wording “FM” because adding a term to a registered mark generally does not
obviate the similarity between the compared marks, as in the present case, nor does it overcome a likelihood of confusion under Section 2(d). 
See Coca-Cola Bottling Co. v. Jos. E. Seagram & Sons, Inc., 526 F.2d 556, 557, 188 USPQ 105, 106 (C.C.P.A. 1975) (finding BENGAL and
BENGAL LANCER and design confusingly similar); In re Toshiba Med. Sys. Corp., 91 USPQ2d 1266, 1269 (TTAB 2009) (finding TITAN and
VANTAGE TITAN confusingly similar); In re El Torito Rests., Inc., 9 USPQ2d 2002, 2004 (TTAB 1988) (finding MACHO and MACHO
COMBOS confusingly similar); TMEP §1207.01(b)(iii).  In the present case, the marks are identical in part.

 

Overall, the marks have the same commercial impression. 

 

 

COMPARISON OF THE GOODS/SERVICES

 

The goods and/or services of the parties need not be identical or even competitive to find a likelihood of confusion.  See On-line Careline Inc. v.
Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894,
1898 (Fed. Cir. 2000) (“[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can be
related in the mind of the consuming public as to the origin of the goods.”); TMEP §1207.01(a)(i).  

 

The respective goods and/or services need only be “related in some manner and/or if the circumstances surrounding their marketing [be] such
that they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.”   Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); TMEP §1207.01(a)(i).

 

Applicant’s goods of “Computer game software; Computer game software for personal computers and home video game consoles; Computer
game software for use on mobile and cellular phones; Computer game software for use with personal computers, home video game consoles
used with televisions and arcade-based video game consoles; Computer programs for video and computer games; Video and computer game
programs” are related to registrant’s goods of “Entertainment services, namely, providing online video games; Production of video and
computer game software; Providing on-line card games; Providing on-line poker games” because both applicant and registrant provide video



games.  It is not significant that applicant’s video games are downloadable and registrant’s games are online non-downloadable because it is
common for the same sources to provide video games through both mediums.  Please see the attached website evidence from companies like Big
Fish Games and Gamehouse that show they provide both the goods and the services.  Accordingly, the goods/services would be provided to the
same class of purchasers and encountered under circumstances leading one to mistakenly believe the goods/services originate from the same
source. 

 

The trademark examining attorney has attached evidence from the USPTO’s X-Search database consisting of a number of third-party marks
registered for use in connection with the same or similar goods and/or services as those of both applicant and registrant in this case.  This
evidence shows that the goods and/or services listed therein, namely, "Computer game software; Computer game software for personal
computers and home video game consoles; Computer game software for use on mobile and cellular phones; Computer game software for use
with personal computers, home video game consoles used with televisions and arcade-based video game consoles; Computer programs for video
and computer games; Video and computer game programs" and "Entertainment services, namely, providing online video games; Production of
video and computer game software; Providing on-line card games; Providing on-line poker games" are of a kind that may emanate from a single
source under a single mark.  See In re Aquamar, Inc., 115 USPQ2d 1122, 1126 n.5 (TTAB 2015) (citing In re Mucky Duck Mustard Co., 6
USPQ2d 1467, 1470 n.6 (TTAB 1988)); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); TMEP §1207.01(d)(iii).  

 

Since the marks are similar and the goods/services are related, there is a likelihood of confusion as to the source of applicant’s goods.  
Therefore, applicant’s mark is not entitled to registration.  

 

Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by submitting evidence and arguments in
support of registration.

 

 

 

If applicant responds to the refusal(s), applicant must also respond to the requirement(s) set forth below.

 

DISCLAIMER REQUIRED

 

Applicant must disclaim “FM” because it merely describes an ingredient, quality, characteristic, function, feature, purpose, or use of
applicant’s goods and/or services, and thus is an unregistrable component of the mark.   See 15 U.S.C. §§1052(e)(1), 1056(a); DuoProSS
Meditech Corp. v. Inviro Med. Devices, Ltd., 695 F.3d 1247, 1251, 103 USPQ2d 1753, 1755 (Fed. Cir. 2012) (quoting In re Oppedahl & Larson
LLP, 373 F.3d 1171, 1173, 71 USPQ2d 1370, 1371 (Fed. Cir. 2004)); TMEP §§1213, 1213.03(a). 

 

The term “FM” is defined as “a broadcasting system using frequency modulation; also :    a radio receiver of such a system.”   Please see the
attached dictionary definition from the Merriam Webster Online Dictionary.  The wording “FM” is descriptive of applicant’s goods because as
applicant’s specimen shows, applicant’s games are in the field of music.   It is presumed that applicant’s games can broadcast music using FM
or frequency modulation and therefore, this descriptive wording must be disclaimed. 

 

An applicant may not claim exclusive rights to terms that others may need to use to describe their goods and/or services in the marketplace.  See
Dena Corp. v. Belvedere Int’l, Inc., 950 F.2d 1555, 1560, 21 USPQ2d 1047, 1051 (Fed. Cir. 1991); In re Aug. Storck KG, 218 USPQ 823, 825
(TTAB 1983).  A disclaimer of unregistrable matter does not affect the appearance of the mark; that is, a disclaimer does not physically remove
the disclaimed matter from the mark.  See Schwarzkopf v. John H. Breck, Inc., 340 F.2d 978, 978, 144 USPQ 433, 433 (C.C.P.A. 1965); TMEP
§1213. 

 

 

A “disclaimer” is a statement in the application record that an applicant does not claim exclusive rights to an unregistrable component of the
mark; a disclaimer of unregistrable matter does not affect the appearance of the mark or physically remove disclaimed matter from the mark. 
See Schwarzkopf v. John H. Breck, Inc., 340 F.2d 978, 978, 144 USPQ 433, 433 (C.C.P.A. 1965); TMEP §1213.  An unregistrable component of
a mark includes wording and designs that are merely descriptive of an applicant’s goods and/or services.  15 U.S.C. §1052(e); see TMEP
§§1209.03(f), 1213.03 et seq.  Such words or designs need to be freely available for other businesses to market comparable goods or services
and should not become the proprietary domain of any one party.  See Dena Corp. v. Belvedere Int’l, Inc., 950 F.2d 1555, 1560, 21 USPQ2d
1047, 1051 (Fed. Cir. 1991); In re Aug. Storck KG, 218 USPQ 823, 825 (TTAB 1983).

 



The following cases further explain the disclaimer requirement:  Dena Corp. v. Belvedere Int’l Inc ., 950 F.2d 1555, 21 USPQ2d 1047 (Fed. Cir.
1991); In re Brown-Forman Corp., 81 USPQ2d 1284 (TTAB 2006); In re Kraft, Inc., 218 USPQ 571 (TTAB 1983).

Applicant should submit the following standardized format for a disclaimer:

No claim is made to the exclusive right to use “FM” apart from the mark as shown.

TMEP §1213.08(a)(i); see In re Owatonna Tool Co., 231 USPQ 493, 494 (Comm’r Pats. 1983).

REQUEST FOR INFORMATION

Applicant must specify whether the letters “FM” have any significance as applied to the goods and/or services described in the application, or if
such letters represent “FM” defined as “a broadcasting system using frequency modulation” as attached from the Merriam Webster Online
Dictionary.  See 37 C.F.R. §2.61(b); TMEP §814.

Failure to respond to a request for information is an additional ground for refusing registration.  See In re Cheezwhse.com, Inc., 85 USPQ2d
1917, 1919 (TTAB 2008); In re DTI P’ship LLP, 67 USPQ2d 1699, 1701 (TTAB 2003); TMEP §814.

RESPONSE GUIDELINES

TEAS PLUS OR TEAS REDUCED FEE (TEAS RF) APPLICANTS – TO MAINTAIN LOWER FEE, ADDITIONAL
REQUIREMENTS MUST BE MET, INCLUDING SUBMITTING DOCUMENTS ONLINE:  Applicants who filed their application
online using the lower-fee TEAS Plus or TEAS RF application form must (1) file certain documents online using TEAS, including responses to
Office actions (see TMEP §§819.02(b), 820.02(b) for a complete list of these documents); (2) maintain a valid e-mail correspondence address;
and (3) agree to receive correspondence from the USPTO by e-mail throughout the prosecution of the application.  See 37 C.F.R. §§2.22(b),
2.23(b); TMEP §§819, 820.  TEAS Plus or TEAS RF applicants who do not meet these requirements must submit an additional processing fee of
$50 per international class of goods and/or services.  37 C.F.R. §§2.6(a)(1)(v), 2.22(c), 2.23(c); TMEP §§819.04, 820.04.  However, in certain
situations, TEAS Plus or TEAS RF applicants may respond to an Office action by authorizing an examiner’s amendment by telephone without
incurring this additional fee. 

For this application to proceed toward registration, applicant must explicitly address each refusal and/or requirement raised in this Office action. 
If the action includes a refusal, applicant may provide arguments and/or evidence as to why the refusal should be withdrawn and the mark should
register.  Applicant may also have other options for responding to a refusal and should consider such options carefully.  To respond to
requirements and certain refusal response options, applicant should set forth in writing the required changes or statements.

If applicant does not respond to this Office action within six months of the issue/mailing date, or responds by expressly abandoning the
application, the application process will end, the trademark will fail to register, and the application fee will not be refunded.  See 15 U.S.C.
§1062(b); 37 C.F.R. §§2.65(a), 2.68(a), 2.209(a); TMEP §§405.04, 718.01, 718.02.  Where the application has been abandoned for failure to
respond to an Office action, applicant’s only option would be to file a timely petition to revive the application, which, if granted, would allow
the application to return to active status.  See 37 C.F.R. §2.66; TMEP §1714.  There is a $100 fee for such petitions.  See 37 C.F.R. §§2.6,
2.66(b)(1).

If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney.  All relevant e-
mail communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to
this Office action and will not extend the deadline for filing a proper response.  See 37 C.F.R. §§2.62(c), 2.191; TMEP §§304.01-.02, 709.04-.05. 
Further, although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this
Office action, the trademark examining attorney may not provide legal advice or statements about applicant’s rights.   See TMEP §§705.02,
709.06.



/Courtney McCormick Alvarez/

Trademark Examining Attorney

Law Office 108

phone: (571) 272-2907

courtney.alvarez@uspto.gov

TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application. 
For technical assistance with online forms, e-mail TEAS@uspto.gov.  For questions about the Office action itself, please contact the assigned
trademark examining attorney.  E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official application record.

WHO MUST SIGN THE RESPONSE:  It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants).  If an applicant is represented by an attorney, the attorney must sign the
response. 

PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:  Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.



To: Unit-e Global, L.C. (unitetechno@gmail.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86769719 - NEON FM - N/A

Sent: 2/10/2016 7:29:53 PM

Sent As: ECOM108@USPTO.GOV
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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 

U.S. APPLICATION SERIAL NO.  86769719

 

MARK: NEON FM

 

 

        

*86769719*
CORRESPONDENT ADDRESS:
       UNIT-E GLOBAL, L.C.

       Unit-E Global L C

       1414 Shoemaker Rd

       Baltimore, MD 21209-2009

       

 
CLICK HERE TO RESPOND TO THIS LETTER:

http://www.uspto.gov/trademarks/teas/response_forms.jsp

 

VIEW YOUR APPLICATION FILE

 

APPLICANT: Unit-e Global, L.C.

 

 

 

CORRESPONDENT’S REFERENCE/DOCKET NO :  

       N/A

CORRESPONDENT E-MAIL ADDRESS:  

       unitetechno@gmail.com

 

 

 

FINAL ACTION

 

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT’S
COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.

 

ISSUE/MAILING DATE: 2/10/2016

 



 

THIS IS A FINAL ACTION.

 

Introduction

 

This Office action is in response to applicant’s communication filed on 1/19/16 in which applicant provided arguments against the Section 2(d)
Likelihood of Confusion Refusal and responded to the information request.

 

After review of applicant’s response and the record, the following refusal(s) and/or requirement(s) have been withdrawn:   the disclaimer
requirement.  See TMEP §§713.02, 714.04.

 

Refusal Based on Likelihood of Confusion- FINAL

 

For the reasons set forth below, the refusal under Trademark Act Section 2(d) is now made FINAL with respect to U.S. Registration No(s).
4305826.  See 15 U.S.C. §1052(d); 37 C.F.R. §2.63(b).

 

General Principles in Determining Likelihood of Confusion

 

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant.  See 15 U.S.C. §1052(d). 
A determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de
Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973) aid in this determination.  Citigroup Inc. v. Capital City Bank Grp.,
Inc., 637 F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56
USPQ2d 1471, 1474 (Fed. Cir. 2000)).  Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the
factors may control in a given case, depending upon the evidence of record.  Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98
USPQ2d at 1260; In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de
Nemours & Co., 476 F.2d at 1361-62, 177 USPQ at 567.

 

In this case, the following factors are the most relevant:  similarity of the marks, similarity and nature of the goods and/or services, and similarity
of the trade channels of the goods and/or services.  See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In
re Dakin’s Miniatures Inc., 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.

 

Comparison of the Marks

 

Marks are compared in their entireties for similarities in appearance, sound, connotation, and commercial impression.  Stone Lion Capital
Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1321, 110 USPQ2d 1157, 1160 (Fed. Cir. 2014) (quoting Palm Bay Imps., Inc. v. Veuve
Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369, 1371, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005)); TMEP §1207.01(b)-(b)(v). 
“Similarity in any one of these elements may be sufficient to find the marks confusingly similar.”   In re Davia, 110 USPQ2d 1810, 1812 (TTAB
2014) (citing In re 1st USA Realty Prof’ls , Inc., 84 USPQ2d 1581, 1586 (TTAB 2007)); In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB
1988)); TMEP §1207.01(b).

 

In the present case, applicant’s mark NEON FM is similar to the registered mark NEON in sound, appearance and connotation.   Applicant and
registrant’s mark both share the identical wording “NEON.”   Consumers are generally more inclined to focus on the first word, prefix, or
syllable in any trademark or service mark.  See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369,
1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (“it is often the
first part of a mark which is most likely to be impressed upon the mind of a purchaser and remembered” when making purchasing decisions).



 

Additionally, it is not significant that applicant’s mark has the additional term “FM” because adding a term to a registered mark generally
does not obviate the similarity between the compared marks, as in the present case, nor does it overcome a likelihood of confusion under
Section 2(d).  See Coca-Cola Bottling Co. v. Jos. E. Seagram & Sons, Inc., 526 F.2d 556, 557, 188 USPQ 105, 106 (C.C.P.A. 1975) (finding
BENGAL and BENGAL LANCER and design confusingly similar); In re Toshiba Med. Sys. Corp., 91 USPQ2d 1266, 1269 (TTAB 2009)
(finding TITAN and VANTAGE TITAN confusingly similar); In re El Torito Rests., Inc., 9 USPQ2d 2002, 2004 (TTAB 1988) (finding
MACHO and MACHO COMBOS confusingly similar); TMEP §1207.01(b)(iii).  In the present case, the marks are identical in part.

 

When comparing marks, the test is not whether the marks can be distinguished in a side-by-side comparison, but rather whether the marks are
sufficiently similar in terms of their overall commercial impression that confusion as to the source of the goods and/or services offered under the
respective marks is likely to result.  Midwestern Pet Foods, Inc. v. Societe des Produits Nestle S.A., 685 F.3d 1046, 1053, 103 USPQ2d 1435,
1440 (Fed. Cir. 2012); In re Davia, 110 USPQ2d 1810, 1813 (TTAB 2014); TMEP §1207.01(b).  The proper focus is on the recollection of the
average purchaser, who retains a general rather than specific impression of trademarks.  United Global Media Grp., Inc. v. Tseng, 112 USPQ2d
1039, 1049, (TTAB 2014); L’Oreal  S.A. v. Marcon, 102 USPQ2d 1434, 1438 (TTAB 2012); TMEP §1207.01(b).

 

Overall, the marks have the same commercial impression.  Applicant provided no arguments against the similarity of the marks.    

 

 

Comparison of the Goods/Services

 

The goods and/or services of the parties need not be identical or even competitive to find a likelihood of confusion.  See On-line Careline Inc. v.
Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d
1894, 1898 (Fed. Cir. 2000) (“[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods
can be related in the mind of the consuming public as to the origin of the goods.”); TMEP §1207.01(a)( i). 

 

The respective goods and/or services need only be “related in some manner and/or if the circumstances surrounding their marketing [be] such
that they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.”   Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); TMEP §1207.01(a)(i).

 

Applicant’s goods of “Computer game software; Computer game software for personal computers and home video game consoles; Computer
game software for use on mobile and cellular phones; Computer game software for use with personal computers, home video game consoles
used with televisions and arcade-based video game consoles; Computer programs for video and computer games; Video and computer game
programs” are related to registrant’s goods of “Entertainment services, namely, providing online video games; Production of video and
computer game software; Providing on-line card games; Providing on-line poker games” because both applicant and registrant provide video
games.  It is not significant that applicant’s video games are downloadable and registrant’s games are online non-downloadable because it is
common for the same sources to provide video games through both mediums.  Please see the attached website evidence from companies like Big
Fish Games, Gamehouse, Shockwave and others that show they provide both the goods and the services of downloadable games as well as
online non-downloadable game software.  Accordingly, the goods/services would be provided to the same class of purchasers and encountered
under circumstances leading one to mistakenly believe the goods/services originate from the same source. 

 

The trademark examining attorney has attached evidence from the USPTO’s X-Search database consisting of a number of third-party marks
registered for use in connection with the same or similar goods and/or services as those of both applicant and registrant in this case.  This
evidence shows that the goods and/or services listed therein, namely, downloadable and non-downloadable online games are of a kind that may
emanate from a single source under a single mark.  See In re Aquamar, Inc., 115 USPQ2d 1122, 1126 n.5 (TTAB 2015) (citing In re Mucky
Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988)); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); TMEP
§1207.01(d)(iii).

 

The applicant argues “the mark was first used in 2005, 5 years prior to the 2010 claim with which it is claimed the mark could be confused. The
pictures attached show the use of the mark in 2005, in addition to websites that have postings corroborating that date.”   However,applicant’s



claim of priority of use is not relevant to this ex parte proceeding. See In re Calgon Corp., 435 F.2d 596, 168 USPQ 278 (C.C.P.A. 1971). 
Trademark Act Section 7(b), 15 U.S.C. §1057(b), provides that a certificate of registration on the Principal Register is prima facie evidence of
the validity of the registration, of the registrant’s ownership of the mark, and of the registrant’s exclusive right to use the mark in commerce on
or in connection with the goods and/or services specified in the certificate. During ex parte prosecution, the trademark examining attorney
has no authority to review or to decide on matters that constitute a collateral attack on the cited registration.  TMEP §1207.01(d)(iv). 
Therefore, this argument is unpersuasive. 

 

 

Conclusion

 

The overriding concern is not only to prevent buyer confusion as to the source of the goods and/or services, but to protect the registrant from
adverse commercial impact due to use of a similar mark by a newcomer.  See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690
(Fed. Cir. 1993).  Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the registrant.  TMEP
§1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper
Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025, 1026 (Fed. Cir. 1988).

 

In view of the foregoing, the refusal to register under Section 2(d) of the Trademark Act is continued and made final. 

 

Response Options

 

Applicant must respond within six months of the date of issuance of this final Office action or the application will be abandoned.  15 U.S.C.
§1062(b); 37 C.F.R. §2.65(a).  Applicant may respond by providing one or both of the following:

 

(1)       A response that fully satisfies all outstanding requirements and/or resolves all outstanding refusals.

 

(2)       An appeal to the Trademark Trial and Appeal Board, with the appeal fee of $100 per class.

 

37 C.F.R. §2.63(b)(1)-(2); TMEP §714.04; see 37 C.F.R. §2.6(a)(18); TBMP ch. 1200.

 
In certain rare circumstances, an applicant may respond by filing a petition to the Director pursuant to 37 C.F.R. §2.63(b)(2) to review
procedural issues.  TMEP §714.04; see 37 C.F.R. §2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters).  The petition fee
is $100.  37 C.F.R. §2.6(a)(15).

 

 

 

RESPONSE GUIDELINES

 

TEAS PLUS OR TEAS REDUCED FEE (TEAS RF) APPLICANTS – TO MAINTAIN LOWER FEE, ADDITIONAL
REQUIREMENTS MUST BE MET, INCLUDING SUBMITTING DOCUMENTS ONLINE:  Applicants who filed their application
online using the lower-fee TEAS Plus or TEAS RF application form must (1) file certain documents online using TEAS, including responses to
Office actions (see TMEP §§819.02(b), 820.02(b) for a complete list of these documents); (2) maintain a valid e-mail correspondence address;
and (3) agree to receive correspondence from the USPTO by e-mail throughout the prosecution of the application.  See 37 C.F.R. §§2.22(b),
2.23(b); TMEP §§819, 820.  TEAS Plus or TEAS RF applicants who do not meet these requirements must submit an additional processing fee of
$50 per international class of goods and/or services.  37 C.F.R. §§2.6(a)(1)(v), 2.22(c), 2.23(c); TMEP §§819.04, 820.04.  However, in certain
situations, TEAS Plus or TEAS RF applicants may respond to an Office action by authorizing an examiner’s amendment by telephone without
incurring this additional fee. 



 

If applicant does not respond to this Office action within six months of the issue/mailing date, or responds by expressly abandoning the
application, the application process will end, the trademark will fail to register, and the application fee will not be refunded.  See 15 U.S.C.
§1062(b); 37 C.F.R. §§2.65(a), 2.68(a), 2.209(a); TMEP §§405.04, 718.01, 718.02.  Where the application has been abandoned for failure to
respond to an Office action, applicant’s only option would be to file a timely petition to revive the application, which, if granted, would allow
the application to return to active status.  See 37 C.F.R. §2.66; TMEP §1714.  There is a $100 fee for such petitions.  See 37 C.F.R. §§2.6,
2.66(b)(1).

 

Because of the legal technicalities and strict deadlines involved in the USPTO application process, applicant may wish to hire a private
attorney specializing in trademark matters to represent applicant in this process and provide legal advice.  Although the undersigned trademark
examining attorney is permitted to help an applicant understand the contents of an Office action as well as the application process in general, no
USPTO attorney or staff is permitted to give an applicant legal advice or statements about an applicant’s legal rights.   TMEP §§705.02, 709.06. 

 

For attorney referral information, applicant may consult the American Bar Association’s Consumers’ Guide to Legal Help at
http://www.abanet.org/legalservices/findlegalhelp/home.cfm, an attorney referral service of a state or local bar association, or a local telephone
directory.  The USPTO may not assist an applicant in the selection of a private attorney.  37 C.F.R. §2.11.

 

 

If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney.  All relevant e-
mail communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to
this Office action and will not extend the deadline for filing a proper response.  See 37 C.F.R. §§2.62(c), 2.191; TMEP §§304.01-.02, 709.04-.05. 
Further, although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this
Office action, the trademark examining attorney may not provide legal advice or statements about applicant’s rights.   See TMEP §§705.02,
709.06.

 

 

 

/Courtney McCormick Alvarez/

Trademark Examining Attorney

Law Office 108

phone: (571) 272-2907

courtney.alvarez@uspto.gov

 

 

TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application. 
For technical assistance with online forms, e-mail TEAS@uspto.gov.  For questions about the Office action itself, please contact the assigned
trademark examining attorney.  E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.

 

All informal e-mail communications relevant to this application will be placed in the official application record.
 

WHO MUST SIGN THE RESPONSE:  It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants).  If an applicant is represented by an attorney, the attorney must sign the
response. 

 



PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.

 

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS:  Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.

 

 



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2011)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85322043
Filing Date: 05/16/2011

NOTE: Data fields with the *  are mandatory under TEAS Plus. The wording "(if applicable)" appears where the field is only mandatory
under the facts of the particular application.

The table below presents the data as entered.

Input Field Entered

TEAS Plus YES

MARK INFORMATION

* MARK Neon

* STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT Neon

* MARK STATEMENT
The mark consists of standard characters, without claim to any
particular font, style, size, or color.

REGISTER Principal

APPLICANT INFORMATION

* OWNER OF MARK Neon Games, LLC

* STREET 17814 Deane Lane #205

* CITY Canyon Country

* STATE
(Required for U.S. applicants)

California

* COUNTRY United States

* ZIP/POSTAL CODE
(Required for U.S. applicants only)

91387-6087

PHONE 949-945-3224

EMAIL ADDRESS kevinmking@gmail.com

LEGAL ENTITY INFORMATION

* TYPE LIMITED LIABILITY COMPANY

*  STATE/COUNTRY WHERE LEGALLY ORGANIZED California

GOODS AND/OR SERVICES AND BASIS INFORMATION

* INTERNATIONAL CLASS 041 

IDENTIFICATION
Entertainment services, namely, providing online video games;
Production of video and computer game software; Providing
on-line card games; Providing on-line poker games

�(�;�+�,�%�,�7����



* FILING BASIS SECTION 1(b)

ADDITIONAL STATEMENTS INFORMATION

* TRANSLATION 
(if applicable)

 

* TRANSLITERATION 
(if applicable)

 

* CLAIMED PRIOR REGISTRATION
(if applicable)

 

* CONSENT (NAME/LIKENESS) 
(if applicable)

 

* CONCURRENT USE CLAIM 
(if applicable)

 

ATTORNEY INFORMATION

NAME Brandi M. Bennett

STREET 8601 S. Lincoln Blvd. #3321

CITY Los Angeles

STATE California

COUNTRY United States

ZIP/POSTAL CODE 90045

PHONE 805-861-3581

EMAIL ADDRESS bbennettesq@gmail.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

CORRESPONDENCE INFORMATION

* NAME Brandi M. Bennett

* STREET 8601 S. Lincoln Blvd. #3321

* CITY Los Angeles

* STATE 
(Required for U.S. applicants)

California

* COUNTRY United States

* ZIP/POSTAL CODE 90045

PHONE 805-861-3581

* EMAIL ADDRESS bbennettesq@gmail.com

* AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 275

* TOTAL FEE PAID 275

SIGNATURE INFORMATION

*  SIGNATURE /KevinKing/

*  SIGNATORY'S NAME Kevin King

*  SIGNATORY'S POSITION President



*  DATE SIGNED 05/13/2011



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2011)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85322043
Filing Date: 05/16/2011

To the Commissioner for Trademarks:

MARK:  Neon (Standard Characters, see mark)
The literal element of the mark consists of Neon.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Neon Games, LLC, a limited liability company legally organized under the laws of California, having an address of
      17814 Deane Lane #205
      Canyon Country, California 91387-6087
      United States
requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table. 
       International Class 041:  Entertainment services, namely, providing online video games; Production of video and computer game software;
Providing on-line card games; Providing on-line poker games
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company or licensee the mark in commerce on
or in connection with the identified goods and/or services. (15 U.S.C. Section 1051(b)).

The applicant's current Attorney Information:
Brandi M. Bennett
      8601 S. Lincoln Blvd. #3321
      Los Angeles, California 90045
      United States

The applicant's current Correspondence Information:
      Brandi M. Bennett
      8601 S. Lincoln Blvd. #3321
      Los Angeles, California 90045
      805-861-3581(phone)
      bbennettesq@gmail.com (authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1 class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or imprisonment, or both, under
18 U.S.C. Section 1001, and that such willful false statements, and the like, may jeopardize the validity of the application or any resulting
registration, declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to be
the owner of the trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C. Section 1051(b), he/she
believes applicant to be entitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm, corporation, or
association has the right to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be likely,
when used on or in connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; and that all
statements made of his/her own knowledge are true; and that all statements made on information and belief are believed to be true.



Signature: /KevinKing/   Date Signed: 05/13/2011
Signatory's Name: Kevin King
Signatory's Position: President

RAM Sale Number: 3883
RAM Accounting Date: 05/17/2011

Serial Number: 85322043
Internet Transmission Date: Mon May 16 16:56:53 EDT 2011
TEAS Stamp: USPTO/FTK-XX.XXX.XXX.XX-2011051616565387
9712-85322043-480b8e43f8b3d1453ec6d529cf
b9668a26a-CC-3883-20110513201653072615
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